STATE OF FLORI DA
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T. D. -F., )
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Petitioner, )
)
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)
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)

FI NAL ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
due process hearing in this proceeding on behalf of the D vision
of Admi nistrative Hearings (DOAH), in Bradenton, Florida, on
March 17 through 19, and 24, 2004.
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For Petitioner: Tinmothy W Wber, Esquire
Battaglia, Ross, Dicus & Win, P.A
980 Tyrone Boul evard
Post O fice Box 41100
St. Petersburg, Florida 33743

For Respondent: Robert J. Shapiro, Esquire
Manat ee County School Board
Post O fice Box 9069
Bradenton, Florida 34206

STATEMENT OF THE | SSUE

The issue for determnation is whether Petitioner is

eligible for an Individual Education Plan (IEP) pursuant to



20 U.S.C. Section 1400, et seq., the Individuals Wth
Di sabilities Education Act (I|DEA).

PRELI M NARY STATEMENT

On January 14, 2004, Respondent determ ned that Petitioner
is not eligible for an IEP. Petitioner requested a due process
hearing by letter dated January 14, 2004. Respondent referred
the matter to DOAH to conduct the due process hearing. The
parties wai ved the requirenent that a final order be entered
within 45 days of the request for due process hearing.

At the hearing, each party presented the testinony of eight
W tnesses, and the parties stipulated to the adm ssion of three
exhibits. The identity of the witnesses and exhibits and any
attendant rulings are reported in the two-part Transcript of the
hearing filed on April 7 and 12, 2004. The parties tinely filed
their respective Proposed Final Orders on May 3, 2004.

FI NDI NGS OF FACT

1. Petitioner is a nine-year-old nmale student in the
Manat ee County School District in Bradenton, Florida (the
District). Petitioner attended the third and fourth grades at
Stewart El enmentary School (Stewart) during the 2002 t hrough 2003
and 2003 through 2004 school years. Petitioner attended the
first and second grades in MIton, Massachusetts. Petitioner's

date of birth is May 7, 1994.



2. Petitioner has a full-scale 1Q on the Wechsler
Intelligence Scale of 123. Petitioner's verbal 1Qis 124, and
his performance 1Qis 117.

3. Petitioner has excelled academ cally at Stewart.
Petitioner generally earns grades of A and B in his academ c
courses and has progressed through grade levels within the
District. Petitioner achieves high scores on state standardi zed
achi evenent tests.

4. Petitioner has a |long-standing history of Attention
Deficit Hyperactivity Disorder (ADHD), depression, and hearing
| oss. ADHD is a neurol ogically-based di sorder commonly
associ ated with hyperactivity and inpairnments in attention;

i mpul se control; adaptive skills, including organizational and
social skills; and handwiting.

5. Petitioner's ADHD is an "other health inpairnment" (OH)
wi thin the neaning of 20 U S.C. Section 1401(3)(A) and 34 C. F.R
Section 300.7(c)(9). Petitioner's ADHD limts Petitioner's
al ertness by increasing his alertness to environnental stimuli
and decreasing his alertness to his educational environment
(l'imted alertness) and adversely affects Petitioner's
educati onal performance. Petitioner's unique needs include
inattention, inpulsivity, restlessness, fidgeting, squirmng,
forgetful ness, anxiety, social and adaptive skill deficits, and

inability to understand directions.



6. At the beginning of the third grade, the school
personnel at Stewart determ ned that Petitioner is a handi capped
person within the nmeani ng of Section 504 of the Rehabilitation
Act of 1973 (Section 504). In relevant part, the staff at
Stewart determ ned that Petitioner is handi capped by reason of
his ADHD and that the ADHD substantially limts the major life
activity of | earning.

7. Petitioner's OH causes limted al ertness.
Petitioner's third-grade teacher placed Petitioner in the 98th
percentile in hyperactivity and in the 93rd percentile in
attention problens. Petitioner's teacher in the beginning of
the fourth grade (the initial fourth-grade teacher) placed
Petitioner in the 88th percentile in hyperactivity and in the
89t h percentile in attention problens.

8. Petitioner's third-grade teacher and his initial
fourth-grade teacher found that Petitioner was never well
organi zed and al nost al ways was easily distracted from cl ass
wor k, bot hered ot her children when working, and tapped his foot
or pencil. The third-grade teacher reported that Petitioner
al nost al ways rushed through his assigned work, had a short
attention span, acted w thout thinking, and had trouble
concentrating. The initial fourth-grade teacher found that

Petitioner al nost al ways was overly active.



9. Petitioner exhibited other behaviors in the third and
fourth grades that evidenced a Iimted alertness. Petitioner
often did not pay attention to | ectures, had poor handwiting or
printing, had trouble in transition fromone task to anot her,
made | oud noi ses when playing, sang or humred to hinself,
babbl ed to hinself, and rocked for |ong periods of tine.

10. Petitioner's teachers in the third grade and in the
begi nning of the fourth grade had significant concerns regarding
Petitioner's adaptive behaviors, including his study skills,
| eadership skills, and adaptability. No teacher rated any of
the foregoing skills above the 14th percentile, and several
teachers rated Petitioner's skills as |low as the 1st percentile.

11. In addition to a limted al ertness, Petitioner's OHI
adversely affected Petitioner's educational performance in
citizenship and conduct. Gitizenship and conduct are integral
nmeasur es of educational performance in the District. The
Manat ee County School Board's m ssion statenment enphasizes
citizenship as a primary goal of the District. The District
requi res school personnel to provide students with separate
eval uations and assessnents (ratings) for the citizenship and
conduct in regular progress reports.

12. Petitioner's third-grade teachers at Stewart rated
Petitioner's citizenship and conduct as satisfactory in

Petitioner's regular progress reports. However, the



satisfactory ratings did not accurately reflect Petitioner's
actual educational performance in citizenship and conduct.
Petitioner's actual educational performance was negative on
approxi mately 100 days during the third grade. Petitioner's
cl assroom teachers, teacher aides, and fellow students,
identified as peer nonitors, routinely disciplined Petitioner
for behaviors related to ADHD by neans other than disciplinary
referrals to the assistant principal.

13. One formof discipline involved tinme out fromrecess
to stand on the sidewal k next to a wall outside of the school.
The parties identified this nmethod of discipline as the wall or
time on the wall.

14. Petitioner received tine on the wall for a variety of
behaviors related to his ADHD. The behavi ors included tal ki ng
in the bathroom talking in the hallway, talking in class,
talking in the library, talking in the lunchroom fidgeting,
tapping, wggling in his seat, noving during |earning,
forgetting homework, running up to the drinking fountain,
pushi ng, touching, annoying another student, breaki ng school
rules, and running in the hallway.

15. Teachers at Stewart inposed another form of discipline
on Petitioner for behavior that manifested deficits in
organi zational skills. Teachers held Petitioner out of recess

and required himto sit in a wirkroomfor such organi zati onal



skill deficits as forgetting his homework, forgetting to turn in
assignnents, forgetting to take his daily agenda hone,
forgetting to bring his agenda to school, and forgetting to have
one of his parents sign the agenda.

16. Petitioner suffered el evated | evels of anxiety,
depression, and | oss of self-esteemfromroutine discipline
during the third grade and in the beginning of the fourth grade.
In some instances, Petitioner vomted at hone as a result of his
di sci pline problens at school

17. In the mddle of the fourth grade, the adm nistration
at Stewart transferred Petitioner to a different class taught by
a different teacher (the permanent fourth-grade teacher). The
per manent fourth-grade teacher provided specially designed
instruction to Petitioner on a de facto basis wi thout an | EP

18. The specially designed instruction by the pernmanent
fourth-grade teacher was special education within the nmeani ng of
20 U.S.C. Section 1401(3)(A) and 34 C.F.R Section 300.26. The
speci al education included an individualized positive behavior
support program nodified presentation of directions,
handwri ti ng acconmodati ons, accommodations for deficits in
organi zational skills, preferential seating, and other
nodi fications to the educational environnent. The speci al

education net the uni que needs of Petitioner.



19. Petitioner's educational performance in citizenship
and conduct and Petitioner's self-esteem and enotional well-
being i nproved significantly as a result of the specia
education that the permanent fourth-grade teacher provided to
Petitioner. Petitioner's educational performance, his self-
esteem and his enotional well-being would not have inproved at
Stewart but for the special education provided by Petitioner's
per manent fourth-grade teacher.

20. A conparison of Petitioner's educational performance
at Stewart before and after he received special education from
hi s permanent fourth-grade teacher shows that Petitioner has an
OH that adversely affects his educational perfornmance and, by
reason of his OH, needs special education and rel ated services
for his unique needs. Petitioner is a child with a disability
within the meaning of 20 U . S. C. Section 1401(3)(A) and is
eligible for an | EP.

21. Respondent viol ated several material procedural
saf eqguards that Respondent is required by the IDEA to provide to
Petitioner. The violations prevented a tinely and accurate
eval uation of Petitioner in accordance with the | DEA and deni ed
Petitioner an | EP that would have net Petitioner's unique needs.
The vi ol ati ons perpetuated the adverse affect of Petitioner's
OH on his educational performance through routine discipline

for behaviors related to Petitioner's ADHD and postponed the



speci al education and rel ated services that Petitioner needs for
hi s uni que needs. The consequences of the procedural violations
i ncluded el evated | evels of anxiety and depressi on and decreased
sel f - est eem

22. Respondent viol ated several procedural safeguards.
Respondent violated 34 C.F.R Section 300.532(f) by using
academ c progress and standardi zed test scores as the sole
criteria for determning Petitioner's eligibility for an |EP.

23. Respondent has consistently determ ned Petitioner's
eligibility for an IEP by reference to Petitioner's academ c
performance and standardi zed test scores. |In the absence of a
decline in academ c perfornmance, Respondent consistently
mai nt ai ned that Respondent can adequately accommodat e
Petitioner's OH through the 504 plan in effect at Stewart.
Respondent views the 504 plan and an | EP as nutual ly exclusive
for students, such as Petitioner, who performadequately in
academ c courses and on standardi zed tests.

24. For reasons stated in the Conclusions of Law,
Respondent’'s responsibilities under Section 504 and the | DEA are
not nutually exclusive. Respondent nust satisfy its
responsibilities under each federal statute.

25. Even if the two federal statutes authorized Respondent
t o exhaust accommodations in a 504 plan before providing an | EP

when a disability does not adversely affect academ c perfornmance



or standardi zed test scores, that statutory authority would not
have altered the outconme of this proceeding. Respondent was
unabl e to accommbdate Petitioner's OH in the 504 plan in a
manner that enabled Petitioner to make educational progress in
citizenship and conduct.

26. In the beginning of the third grade, school personnel
agreed, in accordance with the 504 plan, to performa functional
behavi oral assessnent (FBA) whenever Petitioner exhibited
mal adaptive behaviors in school and to docunent the results.
School personnel also agreed that Petitioner needed physica
activity during the day, novenent during |earning, preferential
seating in class, frequent breaks, testing acconmodati ons, and
various other nodifications to the educational environnment to
accomodat e hi s handi cap.

27. School personnel were unable to effectuate the 504
plan. In Septenber of the third grade, school personnel
regul arly punished Petitioner for behaviors related to his ADHD.
The puni shnent included tine on the wall, time out fromrecess
and physical activity, and confinenent.

28. In early QOctober of the third grade, school personnel
prom sed Petitioner's nother they would discontinue tinme on the
wal|l for Petitioner. School personnel also agreed to conplete
behavior fornms in accordance with the 504 plan to document the

type of behaviors that Petitioner was exhibiting, the frequency

10



of the behaviors, and the antecedent events. However, school
personnel continued to give Petitioner tine on the wall and did
not conpl ete behavior forns required in the 504 plan.

29. In Decenber, Petitioner's nother provided school
personnel with revised behavior fornms in another effort to track
Petitioner's behaviors. A few teachers conpleted these forns
for one or two weeks, but participation in this effort by school
personnel ceased by m d-January of the third grade. School
personnel continued to keep Petitioner out of recess through
time on the wall and in the workroom Petitioner's teachers
deni ed Petitioner the physical activity, opportunities for
social interaction, participation in structured sports
activities, and other benefits of recess enjoyed by non-disabl ed
st udent s.

30. School personnel kept no record of the frequency with
whi ch they held Petitioner out of recess in third grade.
However, Petitioner m ssed sone or all of his recess due to
di sci pline for ADHD behavi or on approxi mately 100 school days
during the third grade. Wen Petitioner mssed only a portion
of his recess, other children were already engaged in team
activities and did not allow Petitioner to join one of the
t eans.

31. Petitioner spent his recess during the first five days

of fourth grade either on the wall or in the workroom
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Petitioner spent time on the wall or in the workroom for
behavior related to his ADHD

32. Petitioner's nother first requested in August 2003,

t hat school personnel consider Petitioner for an IEP. The
school gui dance counsel or at Stewart, subsequently, reported
back to Petitioner's nother that the guidance counsel or
presented information to the Child Study Team at a neeting on
August 22, 2003, and that the team determ ned that Petitioner
was not eligible for an | EP because scores on the Florida
Conpr ehensi ve Assessnent Test (FCAT) were high.

33. On Septenber 5, 2003, the Child Study Team net again
and determ ned they woul d not evaluate Petitioner to determ ne
if Petitioner were eligible for an IEP. Rather, the Child Study
Team of fered to revise Petitioner's 504 plan.

34. In addition to Respondent's exclusive reliance on
Petitioner's performance in acadenics and standardi zed testing,
Respondent viol ated several other procedural safeguards in the
| DEA. Respondent violated 34 C.F.R Sections 300.535(a)(1),

300. 535(a) (2), 300.532(c)(1)(i), 300.532(g), and 300.532(j),
respectively, by failing to draw upon information froma variety
of sources; failing to docunent and carefully consider
information froma variety of sources; relying on standardi zed
tests not validated for the specific purpose for which they were

used; failing to assess Petitioner in all areas of academc
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need; and failing to use assessnment tools and strategies that
provi ded rel evant information that would have directly assisted
persons in determ ning the educational needs of Petitioner.

35. Tashawna Duncan, Ph.D., evaluated Petitioner at the
request of Petitioner's nother. Dr. Duncan is a |icensed
psychol ogi st, a school psychol ogist, and a pediatric neuro-
physi ol ogi st .

36. Dr. Duncan gathered information froma variety of
sources in conpleting the evaluation. Dr. Duncan revi ewed
Petitioner's grades, test scores, parent input, rating scales,
| aboratory measures, adaptive behavior, and teacher
guestionnaires. Dr. Duncan also interviewed Petitioner's
pedi atrician and soccer coach, and reviewed information provided
by Petitioner's teachers in standardized rating scal es and
open- ended questi onnaires.

37. On Cctober 17, 2003, the Child Study Team net agai n,
in relevant part, to consider the results of Dr. Duncan's
eval uation. The school personnel in attendance had neither read
t he eval uati on nor considered the evaluati on. The school
psychol ogi st for Stewart did not attend the neeting. School
personnel advised Petitioner's nother that they would not make a

determ nation without input fromthe school psychol ogist.
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On Cct ober 18, 2003, the school psychol ogist for Stewart
reviewed Dr. Duncan's report and concluded that Petitioner was
not eligible for an IEP

38. On Cctober 29, 2003, the school psychol ogi st observed
Petitioner to collect classroombehavioral data for an
eligibility determi nation. The school psychol ogi st enpl oyed an
interval systemin which he observed Petitioner for 60 intervals
of two seconds each. Although the school psychol ogist testified
that he al so observed three conparison students, he presented no
data concerning his observations of the other students.

39. Two other nenbers of the school staff observed
Petitioner for behavioral assessnents. However, Respondent did
not offer the testinony of the other staff nmenbers concerning
the results of their observations.

40. It is undisputed that Respondent nade no attenpt to
establish an inter-observer agreenent between the three
observers. An inter-observer agreenent is a necessary protocol
to ensure the reliability of data collected and to elimnate
observer bias. The behavioral data collected by all three
observers was collected at the sane tine of day in a structured,
qui et classroomw th few visual distractions.

41. The nethods used by school personnel to collect

behavi or data for Petitioner is not reliable. School personnel
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failed to use reliable protocols and failed to collect data in
mul tiple settings.

42. The Child Study Team convened agai n on Novenber 20,
2003. The participants included Dr. Duncan, |awers for the
parties, and the 504 adm nistrator for the District. The
partici pants di scussed Dr. Duncan's report and behavi oral data.
They al so di scussed policy nenos issued by the District
suggesting that school personnel were to determ ne the
eligibility of an OH student for an IEP solely on the basis of
the student's grades and FCAT scores when the student had no
adverse performance in academ cs or standardized testing. At
t he conclusion of the neeting, Respondent stated that it would
make a final eligibility determ nation by Decenber 1, 2003.

43. On January 14, 2004, Respondent determ ned that
Petitioner was not eligible for an IEP. Petitioner's nother
requested a due process hearing on the sane day, and this
proceedi ng ensued.

CONCLUSI ONS OF LAW

44, DOAH has jurisdiction over the subject matter of this
proceedi ng and the parties. § 1003.57(5), Fla. Stat. (2003).
DOAH provi ded the parties with adequate notice of the hearing.

45. Respondent stipulated at the hearing that Respondent
has the burden of proving by a preponderance of evidence that

Petitioner is not eligible for an I EP. The preponderance of
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evi dence shows that Petitioner is a child with a disability and
eligible for an IEP. Petitioner has an OH that adversely
affects Petitioner's educational performance and, by reason

t hereof , needs special education and related services that neet
Petitioner's unique needs. 20 U S.C. 8§ 1401(3)(A.

46. The requirenments of Section 504 and the | DEA are not
mutual |y excl usive. Respondent cannot evade the | DEA by
accomodating Petitioner in a 504 plan. Respondent nust satisfy
the separate requirenents of Section 504 and the I DEA. Yankton

School District v. Schramm 93 F.3d 1369, 1376 (8th Cr. 1996).

47. Petitioner's ADHD is an OH defined in 34 CF.R
Section 300.7(c)(9). Petitioner's OH adversely affected
Petitioner's educational performance during the third grade and
in the beginning of the fourth grade. Petitioner's OH would
have adversely affected his educational performance thereafter
but for the de facto special education he received.

48. Petitioner is a "child with a disability" within the
nmeani ng of 20 U. S.C. Section 1401(3)(A). A conparison of
Petitioner's educational performance before and after he
recei ved special education in the fourth-grade teacher
denonstrates Petitioner has an OH and, by reasons thereof,
needs special education and rel ated services that neet his

uni que needs.
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49. Respondent's exclusive reliance on acadenic
performance to determine eligibility under the IDEA is
m spl aced. Educational performance is not limted to academ c
progress, and it is inappropriate to use passing grades or
achi evenent test scores as a litnus test for determ ning
eligibility for an IEP. Yankton, 93 F.3d at 1376 (8th Gr

1996); Elida Local School District Board O Education v.

Eri ckson, 252 F. Supp. 2d 476 (N.D. Chio 2003); Westchester Area

School District v. Chad C., 194 F. Supp. 2d 417 (E.D. Pa. 2002);

Corchado v. Board OF Education, Rochester City School District,

86 F. Supp. 2d 168 (WD.N. Y. 2000); and Mary P. v. Illinois

State Board O Education, 919 F. Supp. 1173 (N.D. Ill. 1996).

50. The inplenenting regulations for the | DEA specifically
requi re consideration of a variety of sources of information,
i ncluding aptitude and achi evenent tests, parent input, teacher
recommendat i ons, physical condition, social or cultural
background, and adaptive behavior. The regul ations expressly
reject reliance on any one factor. 34 C.F.R § 300.535(a). The
"child find" requirenent in the federal regulations require
Respondent to find all children with a disability "even though
t hey are advancing fromgrade to grade.” See 34 C.F.R
§ 300.125(2)(ii).

51. Even though Petitioner advanced fromthe third to the

fourth grade, Petitioner's OH adversely affected his
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educati onal performance during the third grade and in the

begi nning of the fourth grade. Petitioner's OH would have
adversely affected Petitioner's educational perfornmance in the
remai nder of the fourth grade but for the special education
Petitioner received fromhis permanent fourth-grade teacher.

See Yankton, 93 F. 3d at 1375.

ORDER

Based upon the foregoing Findings of Facts and Concl usi ons
of Law, it is

ORDERED t hat :

Petitioner is a child with a disability and is entitled to
speci al education and rel ated services pursuant to an | EP that
Respondent nust devel op in accordance with the | DEA

DONE AND ORDERED this 2nd day of June, 2004, in

Tal | ahassee, Leon County, Flori da.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 2nd day of June, 2004.
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COPI ES FURNI SHED

Carol Lee

Manat ee County School Board
Post O fice Box 9069
Bradenton, Florida 34206-9069

Robert J. Shapiro, Esquire
Manat ee County School Board
Post O fice Box 9069
Bradenton, Florida 34206

Ti mot hy W Weber, Esquire
Battaglia, Ross, Dicus & Win, P.A
980 Tyrone Boul evard

Post O fice Box 41100

St. Petersburg, Florida 33743

Eil een L. Any, Adm nistrator

Exceptional Student Education Program
Adm ni stration and Quality Assurance

Depart nent of Education

325 West Gaines Street, Suite 614

Tal | ahassee, Florida 32399-0400

Dr. Roger Dearing, Superintendent
Manat ee County School Board

Post O fice Box 9069

Bradenton, Florida 34206-9069

19



NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

This decision is final unless an adversely affected party:

a) brings a civil action within 30 days in
t he appropriate federal district court
pursuant to Section 1415(i)(2)(A) of the

I ndi viduals with Disabilities Education Act
(I DEA); [Federal court relief is not
avai | abl e under | DEA for students whose only
exceptionality is "gifted"] or

b) brings a civil action within 30 days in
the appropriate state circuit court pursuant
to Section 1415(i)(2)(A) of the |IDEA and
Section 1003.57(5), Florida Statutes; or

c) files an appeal within 30 days in the
appropriate state district court of appeal
pursuant to Sections 1003.57(5) and 120. 68,
Fl orida Stat utes.
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