
_______ __, 20__
Mr. _____ __. __________, Esq.
_________ County School Board
Office of General Counsel
_____________________.

____________, Florida _______-_____
By regular mail and facsimile
Re: ___________________
Dear _________: 
I would like to bring some matters to your attention regarding the referenced student.  An eligibility meeting was convened on _____ -__, 20__.  The meeting was recessed for the parties to gain additional information.  I am very concerned about some legal issues which arose at the meeting. 

1. Application of the Eligibility Criteria for OHI – At the meeting the team was advised that ___________ could only be found eligible as a student under Other Health Impaired if she had reduced efficiency in schoolwork.  The team was further advised that “school work” was narrowly defined to include only academics.  This is a misstatement of the law.  As you are aware federal law controls in this area.  
 Federal law defines Other Health Impairment as follows:
Other health impairment means having limited strength, vitality, or alertness, including a heightened alertness to environmental stimuli, that results in limited alertness with respect to the educational environment, that— 

 

      (i) Is due to chronic or acute health problems such as asthma, attention deficit disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever, sickle cell anemia, and Tourettes syndrome; and  

 

      (ii) Adversely affects a child’s educational performance. [§300.8(c)(9)] 

The Florida criteria for eligibility requires “evidence of another health impairment that results in reduced efficiency in schoolwork and adversely affects the student’s performance in the educational environment”.  I would draw your attention to the Florida Department of Education Exceptional Student Education Compliance Manual which clarifies that the requirement in Rule 6A-6.030152(4)(a), F.A.C. of “reduced efficiency in school work and adversely affecting the student’s performance in the educational environment”  to require documented evidence of a health impairment that adversely affects the student’s performance in the educational environment.
Please see also OSEP’s Letter to Lillie Fenton (copy enclosed) and Letter to Lybarger (copy enclosed).  OSEP’s Letter to Lybarger clearly states that consideration of impact on educational performance should be made on an individual basis and includes both non-academic and academic areas. It also states that educational performance means more than “academic standards as determined by standardized measures.”  Letter to Lillie Fenton clarifies this position with regard to an eligibility determination. 
See also, the attached order involving the Manatee School Board and a very intelligent and high performing student with ADHD.  The District had determined the student was ineligible because of his good grades and high achievement scores.  The ALJ held that the student was a student with a disability and rejected the District’s contention that educational performance was limited to academic performance.  The ALJ determined it was inappropriate to use passing grades or achievement test scores as a “litmus test” in eligibility determination decisions

The team needs to be correctly instructed on the correct standard and allowed to consider whether _____’s medical conditions adversely impact her educational performance. 
2. Unique Educational Environment – The team was also advised that they could not consider the unique educational environment at [school] because the school is a regular education setting.  I would direct your attention to OSEP’s Letter to Lillie Fenton which states that consideration should be given to extra learning support given to a student because such information might indicate that the student’s current educational achievement reflects the “service augmentation” not what the student’s achievement would be without such help.
[School] is a drop-out prevention program. The program was recommended to Mr. and Mrs. _________ by _____’s 4th grade teacher because of _____’s difficulties with math.  The website for the program describes the program as:
The small school atmosphere, individual attention, counseling, availability of student services and special instructional components taught by the Pinellas County certified teachers foster a desire in [School’s students] to succeed in school and life. 
I do not believe that anyone on the team would deny that the [School] is a unique program or that _____ is far more successful in that program than she would be in a typical middle school. 

Another area where this consideration comes into play is grading.  During the eligibility meeting the District reported that _____ is slightly below her peers in math.  The report was that _____ scored a 11 on a common assessment and the class average was a 14.47.  _____ scored a 31% on another math assessment.  The class average was a 39.1.  No evidence was available regarding district averages for these same common assessments.  The fact that _____ has scored a level 1 on the FCAT for every year except the year that she repeated a grade was discounted by the team.  We believe that the math scores from the Academy are inflated.  The State Report Card for The Academy lists [Schoo] as a 
“Declining” school.  Declining is defined as a school with students making less academic progress than when students were served in home schools.  For the 2009/2010 school year only 59% of the students made a year’s worth of progress in math.  
Further, even if _____ shows proficiency in taking math assessments in a classroom setting, she will need to show proficiency on broader standardized tests in order to graduate from high school and in order to qualify to enter a college setting.  
3. Predetermination – It was evident to (the advocate) and Mr. and Mrs. _______ at the meeting that the school team was not willing to consider any information offered by the parents.  This team had their mind made up.  In June of 2010 _____________, the school principal wrote to Mr. _____ advising him that _____’s diagnoses of General Anxiety Disorder, ADHD and (another disability) are psychological disorders and that _____ was not eligible for an IEP due to these conditions.  The misapplication of the law regarding Other Health Impaired has further exacerbated this situation.  Mr. and Mrs. _____ do not believe that the school team can be objective about these issues.  Further they believe that school team is not willing or capable of applying the correct standards to their deliberations.  I would like to discuss with you whether there is any option for _____ to get a fair eligibility determination.  
4. IEE – Mr. and Mrs. _____ disagree with the Functional Behavior Assessment conducted by the District and are requesting an independent Functional Behavior Assessment at District Expense.  (The advocate)  will coordinate with (staffing and compliance) to ensure that the District procedures for an IEE are followed.  
Please contact me at your earliest convenience to discuss these matters.
Sincerely,


Mark S. Kamleiter
cc:
Mr. and Mrs. _____

Claudia Roberts
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