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I.  INTRODUCTION:

A. AD/HD THE MISUNDERSTOOD DISABILITY

In my experience, children with AD/HD are one of the more difficult groups of disabled children for which to advocate.  This is probably because of several important factors.  First, many individuals, including experienced teachers and educational professionals fail to recognize AD/HD as a true disability.   The fundamental observable traits of children with AD/HD are difficulty in focusing their attention, problems in remaining still, and impulsivity.  Most of us recognize that many, if not almost all, children struggle with these problems to some degree.  These behaviors are considered a natural part of childhood and with most children they are fairly easily controlled and managed.  As children mature, they are expected to outgrow these behaviors.  Because of this it may be difficult for many people to recognize that for some children these behaviors are not volitional and they are beyond the child’s natural ability to bring in to conformity with societal expectations.  Too often it is not understood that these children’s severe struggles with attention, restlessness and impulsivity are truly a neurological, biologically based disability.

To many it seems that certain children are just not trying.  While other children learn to channel and more or less control their restless, youthful enthusiasm and passion for movement and action, some children seem to rebel against efforts to teach them to sit still and to concentrate.
  These children are always fidgeting, moving, looking for action and excitement.  They are the ones out of line, jumping ahead, acting without thinking, getting into mischief and talking without cease.   Other times these children may not be so impulsive or active, but never seem to pay attention.  They are the daydreamers; the doodlers; the ones who never seem to finish a project; the ones who never have their materials or their homework.  These are the disorganized ones, the ones with terrible handwriting.

Anyone who has worked with these children knows how frustrating they can be.  It is easy to view their behavior as intentional and as a matter of choice.  It is easy to see these children as lazy, rebellious, unmotivated, troublemakers, careless, and defiant.  If only they tried a little harder, made a bigger effort, they could do as well as other students.  If only they would learn to follow the class rules.  They just need to settle down and get serious about their responsibilities.  Sadly, as probably well-meaning educators struggle to bring some order and discipline to these children, by reacting to their disability as though it is a discipline issue, these children become frustrated, confused and then, very often angry.  From that point on, these children are usually considered behavior problems.  Efforts to speak of their disability are often rejected as “making excuses” for their bad behavior.

I have begun my introduction to my presentation of AD/HD AND LEGAL CHALLENGES with this discussion of the common misperceptions relative to AD/HD, because no amount of legal action or intervention is going to help these children as long as educators continue to view them as first as behavior problems.  If we can first recognized that AD/HD is a very serious educational disability, however, there are some proven accommodations and therapies, which will allow these children to participate fully and successfully in our educational programs.

B. ATTENTION DEFICIT AND RELATED DISORDERS 

The truth is, AD/HD is an identifiable neurobiological disability, affecting approximately between three and five percent of the school population.
  This disorder has been thoroughly researched and the data substantiating the disorder is convincing.
 The exact cause of the disorder, however, is not known.  The disability began to appear in medical literature as early as 1902. The most recent causation research has concentrated on environmental/nutritional factors as well as the genetic connection.  There is fairly reliable data suggesting that AD/HD is often found to run in families. Today, the disorder is listed in the classification system of the Diagnostic and Statistical Manual, 4th Edition as Attention-Deficit/Hyperactivity Disorder (AD/HD).

AD/HD may present in a student as one of three types.  One form of AD/HD is known as AD/HD-I, or inattentive type.  These children have difficulty maintaining their attention, attending to details, and completing assignments.  They may seem not to be listening, to be disorganized and forgetful.  They will often avoid tasks requiring sustained mental effort, or may appear to rush through it carelessly.  Teachers and parents will often describe them as irresponsible, careless, unmotivated and scatter-brained.

Students with AD/HD-HI, or hyperactivity/impulsive type, are more likely to be recognized as having a problem.  These are children who appear to be wired at full speed.  They are in constant motion, feet, hands and mouths.  These are the students who shout out the answers, right or wrong, before the question has been finished.  They continually interrupt and have major difficulty taking their turns. Very often other students will present symptoms represented by both of these disability types (AD/HD-C, combined type).

Identification of students with AD/HD is further complicated because this order can and often does co-exist with other disorders.  It is my experience that many students who presented with only AD/HD at first, may develop other disorders if their AD/HD is not identified and accommodated.  One such disorder is Depression.  A child with AD/HD has difficulty conforming his behavior to the expectation of his parents, teachers and peers he or she can begin to feel that rejected and incapable of pleasing others.  These experiences will give the child’s self-esteem a cruel beating and eventually about 25% of students with AD/HD will develop depression.  They may tend to withdraw from others and become irritable or moody.  This depression can be very severe and can have extremely negative effects on a child’s mental and even physical health.

At some point a child with AD/HD can become so discouraged and so convinced of his/her on worthlessness that he/she begins to become angry.  One psychologist, an expert in AD/HD, has called this “slow simmer.”  He describes this process as the result of growing frustration and feelings of not being valued or understood.  I call it “self-fulfilling prophesy.”  As teachers, parents and others in authority react to these children as though their failures are intentional, the children begin to demonstrate the expected behavior becoming rebellious, defiant, and incorrigible.  They tend to argue, quickly lose their temper, be resentful, and spiteful. They may openly defy rules and refuse to take responsibility for their actions, quickly blaming others. This behavior can become serious and chronic enough that some psychologist would diagnose them with Oppositional Defiant Disorder or Conduct Disorder.

Children with AD/HD can also suffer from Anxiety Disorders, causing students to experience excessive stress and even panic attacks.  Some children with AD/HD can also have Tourette’s Syndrome, a troublesome disorder that may cause a child to have annoying tics, make involuntary noises, or blurt out offensive language.   About fifty percent of children with AD/HD will also have a learning disability.  These potential learning disabilities include dyslexia and various visual or auditory processing problems.

II.  AD/HD AS A DISABILITY UNDER SECTION 504 AND IDEA 

A. History of Educational Accommodation of AD/HD

AD/HD has been one of the last disabilities to be afforded recognition and the protection of the law.  For a long time educational professionals refused to recognize that AD/HD was a disability, which needed to be classified and accommodated.  In a way, AD/HD is the poor stepchild of other disabilities.  Schools were familiar with classifying educational disabilities, which are more easily identifiable.  If a child was having educational problems, he might be given a psycho-educational battery of assessments.  Naturally if these test showed that the child had a developmental delay or cognitive (I.Q.) deficit the child would be eligible for exceptional student education (hereinafter ESE) services under the rubric of mental retardation.  Children with AD/HD usually have no intellectual deficiencies.  They are often, in fact, very intelligent.

If the child proved to have a normal intelligence, then schools look to see if there is a significant disparity between the child’s cognitive level and his/her achievement levels.  Children who show such disparity
 and who evidence a processing problem, will generally be classified as having a learning disability.  As stated above, about 50% of students with AD/HD would be found qualified for ESE students under these tests for learning disabilities.   While this path of qualification would bring a portion of AD/HD students into special education, it often failed to identify the fact that these students had unique needs, beyond those of their learning disabilities.  The other 50%, in the past, were simply not considered disabled and very often no help was offered to them.

There was, however, one other way a child with AD/HD might receive services.  As explained above, neglected or mistreated AD/HD very often will result in extreme frustration, depression, oppositional defiant disorder, or conduct disorder.  Children with severe AD/HD who are not properly identified and accommodated are at extremely high risk for developing behavior problems.  When that happens, schools would often examine the child’s behavior record and emotional issues and find that the child qualifies for services as emotionally handicapped.
 There was, however, no guarantee that the underlying AD/HD will be accommodated in these classes, other than by the fact that the classes are often smaller than regular classes.

Part of the difficulty in obtaining appropriate services and accommodations for children with AD/HD came from the fact that the rules, regulations, and statutes failed to specifically provide for AD/HD as an entitled disability.   Still AD/HD is a disability and as the scientific evidence has grown relative to the impact of the disability on a child’s education, parents and advocates have gained strength in requiring school districts to meet the needs of these children.  Some relief was first found in Section 504 of the Rehabilitation Act of 1973 (hereinafter Section 504). 

B. Section 504 of the Rehabilitation Act of 1973

Eventually plight of children with AD/HD began to reach the Congress.  In 1990 the Congress requested that the Department of Education research the issue and seek public comment on how students with AD/HD were being educated in the country.  The national reaction was overwhelming.  The DOE’s Notice of Inquiry resulted in more than 2000 written responses.  Numerous advocacy organizations, including CHADD
, lobbied the DOE.  Finally, on September 16, 1991 the DOE issued a “Policy Clarification Memorandum.” This memorandum opined that children with AD/HD, which significantly impairs their education or learning, may be eligible for special education and related services.  It acknowledged these children could be eligible under Section 504 or the IDEA.

Initially the looser eligibility requirements of Section 504 made it appear to be an easier statute under which children with AD/HD could seek accommodations.
 Essentially Section 504 is a civil rights statute providing that schools may not discriminate against children with disabilities.  In order to be eligible under Section 504, it was only necessary to demonstrate that the child had an identified physical or mental condition, which substantially limits the child’s education.
  Very often schools would agree to provide some basic accommodations to students under Section 504, when the student could not meet the eligibility requirements of the IDEA and were still able to establish the existence of an educational disability.  

Section 504 requires that schools provide disabled children with the accommodations necessary for them to access their education.  Generally these accommodations are provided for on what is known as a 504 Plan.  Invariably the accommodations are applied in the student’s regular education class, in keeping with a Section 504 requirement that disabled student be educated in classes as close to the normal educational setting as possible.

Beyond the educational accommodations, which may be provided to a child in a 504 Plan, Section 504 provides other important protections to children with disabilities.  Being an anti-discrimination statute, Section 504, requires equal treatment of students, forbidding exclusion or other discrimination on the basis of a student’s disability.  This statute provides for equal participation in and access to athletics, clubs, and other extra-curricular school activities.
  

In addition, Section 504 provides protection against inappropriate discipline measures.
  As discussed above, children with AD/HD, may also suffer from behavioral difficulties.  This makes it extremely important to bring children with AD/HD under the protections of Section 504.  It is an utter misrepresentation of the truth, however, for school districts to complain that either Section 504 or the I.D.E.A. prevent the schools from effectively disciplining or correcting improper behavior in disabled children.
  As will be seen in the fuller discussion below, these laws do not prevent most classroom discipline up to and including suspension.  Only when the discipline goes beyond a certain point (e.g. 10 days suspension in relatively short time), do these statutes begin to require that the district take certain protective steps.  These requirements involve an inquiry into whether the behavior is a manifestation of the disability.  If it is found not to be a manifestation of the disability, the school may go forward with its normal discipline measure.  If it is a manifestation, then the school will be expected to attempt to determine the cause of the behavior (e.g. perform a functional behavior assessment) and develop a plan to help the child regulate his behavior (e.g. institute a functional behavior assessment).

C. The Individuals with Disabilities Education Act

Very shortly after the Rehabilitation Act of 1973 was passed, Congress passed the Education for all Handicapped Children Act of 1975.  This act, which today, with its amendments, is known as the Individuals with Disabilities Education Act (hereinafter IDEA), provided a legislative framework for the education of children with disabilities.  In its essence the IDEA requires school districts to provide a “Free and Appropriate Public Education (hereinafter FAPE) to students with disabilities.

As discussed earlier, children with AD/HD were often excluded from the protections of the IDEA.  In 1991 the U.S. Department of Education issued a Memorandum which verified that children with AD/HD could qualify for services under the IDEA.  It was not until the 1999 publication of the regulations for the 1997 amendments to IDEA, that AD/HD was specifically named as a qualified disability under IDEA.

Other health impairment means having a limited strength, vitality, or alertness, including a heightened alertness to environmental stimuli, that results in limited alertness with respect to the educational environment, that (i) Is due to chronic or acute health problems such as asthma, attention deficit disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever, and sickle cell anemia; (ii) Adversely affects a child’s educational performance.

Since a student with AD/HD may now be eligible under Section 504 or IDEA, it is important to understand the differences between protections and services under the two statutes.  I usually demonstrate the relation between the two statutes by drawing two circles, the smaller IDEA circle within a larger Section 504 circle.  This demonstrates that children who qualify for IDEA are also qualified under Section 504, while the opposite is not true.  While Section 504 eligibility requires only a demonstration that the AD/HD substantially affects learning, IDEA requires that the AD/HD be severe enough to require special education services.  For these reasons it is generally easier to obtain a 504 plan.  Where only some basic accommodations are needed and the teachers are willing to implement the plan, a 504 plan may be sufficient.

There are a number of advantages to an IDEA placement, where a student needs more structured help.  Schools have not tended to develop much structure or form for serving children with 504 plans.  Very often little training is given either for the development of the plans or their implementation.  Too often they are created haphazardly and are ignored by teaching personnel.  When problems develop must school districts have not created a functional grievance or hearing procedures.

Under IDEA, however, school districts have developed delivery models, with trained teachers and resource personnel.  Schools can afford to provide more services under IDEA, because they receive federal and state funds for their special education programs.  Under IDEA the student has an Individual Education Plan (hereinafter IEP) rather than a 504 plan.  While both IEPs and 504 plans may list accommodations, only the IEP is structured around goals and objectives.  These goals and objectives provide a valuable format for determining progress and may serve to focus the efforts of personnel to accommodate and help the child.

From an advocate’s point of view, the procedural safeguards of the IDEA are much broader and provide more protection. While there are no rules regulating the form and content of a 504 plan, the structure of IEPs are detailed in federal rules.  The parents are a mandated part of the IEP team, which allows them to participate in the drafting of the IEP.  Probably one of the most important traits of an IEP is that the IEP team is expected to provide for positive behavior strategies and the student is provided with discipline safeguards.

III. ELIGIBILITY AND CLASSIFCATION 

A. Eligibility Requirements

Parents who obtain a diagnosis of AD/HD are often surprised and frustrated when the schools do not automatically provide their child with a 504 plan or an IEP.  In fact, there are some specific eligibility requirements, beyond the simple diagnosis or identification.  The requirements for Section 504 and IDEA are different.

1. Section 504

Section 504 requires some testing and evaluation before eligibility can be established, but there are few regulations governing the testing procedures.  There are no established rules relative to frequency of testing, outside evaluations or parental consent.  As will be seen below, schools will often use a combination of teacher checklists, grades and behavior to make their Section 504 determinations.

2. IDEA

In order for a child to be eligible under the “Other Health Impaired (hereinafter OHI)” category of the IDEA, the child must meet some very specific criteria.  First, a school psychologist must either diagnose the child or the school must accept a diagnosis by another qualified professional.  Even such an evaluation does not mean automatic qualification.  The law requires that the school’s multidisciplinary team make the eligibility determination.  This team will evaluate whether the AD/HD is sufficiently chronic or acute.  The chronic test is rarely an issue because by its nature AD/HD is chronic or long lasting.  While a child might suffer some temporary inability to focus attention or hyperactivity due to temporary medical or environmental causes, these would not be true AD/HD.  The acuteness of the AD/HD is, however, an important issue in eligibility.  The condition of AD/HD must have a substantial impact upon the child.

The AD/HD must also impact negatively upon the child’s educational performance.  This does not necessarily mean that the child must be failing.  In fact the new 1999 regulations provide that failure is not required as a prerequisite to eligibility.  Evidence that the student is performing substantially below his abilities as a result of AD/HD is sufficient.
  AD/HD that substantially impacts on the child’s behavior or social abilities would also be sufficient.  In addition, there must be evidence that the student requires special education services in order to overcome the effect of the AD/HD. 

Both schools and parents have often misunderstood this final requirement.  It is not necessary that the student require placement in a special education class in order to qualify under OHI.  Under the statute special education services are defined as “specially designed instruction.”  In many instances this specially designed instruction may be provided within regular education classes.  The services necessary are included in the accommodations and goals and objectives of the IEP.  Sometimes it may be necessary that the student receive coaching from a special education resource teacher or enroll in a study skills class.  A positive behavior support plan is considered “specially designed instruction.”

B. Evaluation

1.  Getting the Evaluation

Typically, a school evaluation for AD/HD will be undertaken only after someone notices that the child is having academic or behavioral difficulty and makes a formal request for assessment.  The child’s teacher, other educational professionals, or the child’s parents may make the request for evaluation.  Generally when such a concern is raised, the school will call together a “child study team” or other such multidisciplinary team to investigate whether an evaluation is necessary.  This team in most cases will request additional information, such as anecdotal data and information on remedial efforts, which have already been made.  In the event that the collected data indicates the probability of some disability, then educational assessment may be recommended.  From that point a request for evaluation is made.

In my experience, this process of obtaining an appropriate evaluation is the first place that difficulties arise.  Very often teachers are trained to recognize the symptoms of learning disabilities and are encouraged to refer students with these symptoms for evaluation.  Children with AD/HD, however, are too often considered by teachers to be discipline problems and their academic problems are generally attributed to their behavior and not a potential disability.

Even when a teacher suspects that the child with AD/HD may have a disability and requests evaluation of the child, almost inevitably the child will be administered only an pyscho-educational evaluation designed to diagnose learning disabilities.  Unfortunately, these evaluations will often not identify AD/HD.  If these evaluations find that the child does not have a learning disability, then very often the school’s efforts to identify a disability will end.  It is rare, in my experience, for the school to continue its investigation as to why the child is failing academically.  Children with AD/HD very often simply fall through the cracks of the school’s evaluative system.

One can probably look to the history of AD/HD as a recognized disability for the reason that AD/HD is the poor stepchild of educational disabilities.  As described more fully above, AD/HD for many years was not a recognized disability.  Then as educators began to attempt to accommodate AD/HD it was often treated as a disability under Section 504.  School districts that I deal with put Section 504 students under the supervision of their “equal opportunity” office, rather than their special education departments.
  Since requests for evaluations go to the special education department, these departments tend to test only for those disabilities under their responsibility.  I have not yet seen a school district that includes evaluation for AD/HD as a pro-active part of their child find responsibilities.

Because of the above difficulties in obtaining a school evaluation for AD/HD, many parents are will advised to seek a private evaluation for AD/HD.  In the event that parents do obtain a private or independent evaluation which diagnoses AD/HD, that evaluation may be presented to the school.  The school is then obligated to consider such private evaluation in determining whether the child requires services or accommodations under IDEA or Section 504.  At the same time the school has the right to do its own evaluation.  While the school is not obligated to accept the conclusions of the private evaluation, such evaluation will most certainly put the school on notice of the likelihood of a disability.

2. Doing the Evaluation

Although the symptoms of AD/HD, distractibility and hyperactivity would seem to be relatively easy to identify, the actual assessment for AD/HD requires much more sophistication.  As has been discussed earlier, AD/HD can occur in conjunction with other disabilities (learning disorders, depression, behavior disorders).  Furthermore some of this disabilities can exhibit AD/HD-like symptoms.  It is necessary, therefore, to eliminate other potential causes of the symptoms.

Another trait that makes AD/HD difficult to diagnose with accuracy is that its presentation is often highly situational and variable.  It is not unusual for parents or teachers to insist that a child is not AD/HD because the child can play computer games for hours without attentional difficulties.  The problem is that the symptoms of AD/HD do not present themselves across all settings.  Studies have shown that AD/HD is greatly effected by the amount of direct stimulation being received by the subject.  In the case of the computer game, the object of the child’s attention, the game, is highly stimulating.  It is in fact usually more stimulating than all the other factors in the child’s environment.  Just try to get the child to pay attention to something else while the computer game is being played.  Other factors effecting the presentation of AD/HD symptoms are structured vs. unstructured situations, tasks with or without feedback, group activities vs. singular or one-on-one activities.  These factors make it important for assessments for AD/HD to be made across all environments the child may be involved in.

In evaluating a child for AD/HD the evaluator should
 measure the child’s impulsivity;
 age of onset,
 chronicity of symptoms, severity of symptoms, pervasiveness of symptoms; and intentionally.  While a diagnosis of AD/HD may be may on the basis of an assessment of the child, combined with an interview and checklists with the parents, an educationally relevant evaluation needs to include interviews and checklist completed by the teachers as well. While there are several different clinical batteries for evaluating AD/HD, most psychological professionals use a combination of psychological tests, distractibility measures, checklists, and evaluate for comorbid diagnoses.  

IV.   FAPE AND SUFFICIENCY OF SERVICES

Once a child has been identified as having AD/HD, the essential question becomes how the student should be served and accommodated.  Issues over the service of children with AD/HD often arise over to questions, (1) placement and (2) appropriate supports and accommodations.  

C. Placement and Least Restrictive Environment:

The nature of the disability makes the question of placement particularly difficult for school districts. The legal mandate to educate children with disabilities in the least restrictive environment, requires that schools educate disabled children in regular classrooms, unless the child could not be successful there even with supplemental aids and services.
  These children are usually of normal or even superior cognitive ability, so it would not seem appropriate for them to be segregated into special classes, where the curriculum is modified to a level below the regular education standards. At the same time, however, these children often require small classes.   The typical large regular education classes tend to be too noisy and stimulating for many children with AD/HD.  Furthermore, AD/HD children often become lost in these large classes, with no one to redirect them or help them refocus on their work.  

The tension arises when the only options offered the child are to be in a large regular education classroom, with some minimal supports or accommodations, or to be placed in smaller EH,
 LD
 classes, or in various drop-out prevention programs.  In truth, none of the above solutions is generally suitable.  Although some services of an EH class
 or a learning disability class
 may be appropriate, these are generally not a satisfactory environment for children with AD/HD.  In most cases it is not appropriate either, to shuffle these students off to a catchall dropout prevention type class.
  

These children need classes and services, which are specifically designed to meet their specific and particular needs.   I have yet to find a District, which has crafted small classes structured specifically to meet the needs of AD/HD students.  Imagine that class.  It would have a relatively small teacher-student ratio (1/15 to a maximum of 1/20), with a trained classroom assistant.  The students would all be capable of performing and would be expected to do average to above average work.  The class environment would provide clear structure and organization and would be managed so as to teach structure and organizational skills.  Lessons would be highly stimulating and multi-sensory.  Lessons would be short, but with a punch.  Children would be redirected and encouraged continually.  The classroom environment would be built around positive behavior reinforcement and would stress self-esteem and responsibility.  The children would be taught self-monitoring, self-management skills.  I could go on, but the idea should be clear.  I believe that with a year or two in such an edifying environment many of our AD/HD children could learn the skills necessary for them to be successful in the larger regular education classrooms.

Unfortunately, the above is but a dream in my experience.  I have not yet seen a case where a parent has successfully force a District to create such a class.  Because of that, we are left with the struggle to fit these children into placements, which are often not suited for them.  The decision of which placement is the best is one, which can only be determined on an individual basis.  Depending upon how severe the child’s disability is, I have a tendency to encourage mainstreaming, with very firmly detailed accommodations and services.  

I feel that an EH placement is generally not at all suitable for most children with AD/HD.   I am convinced that most of the behavioral issues can be resolved with appropriate accommodations and a safe, understanding, and encouraging learning environment.  Too often I find that AD/HD children are trapped in a self-defeating circle with the behavior levels systems of many of these classes.  In addition, many of these classes have children with their own behavior problems and who are often boisterous and disruptive.  This can run counter to the need for a calm, non-distracting learning environment required by many students with AD/HD.

Learning Disabilities classes could be a reasonable placement for some severe AD/HD students, on the condition that the classes function on the true academic level of regular students.  These classes could have the advantage of being small, tend to be more multi-sensory in presentation and may teach some of the essential skills that the student will need (e.g. study skills, organizational skills, etc.).  At the same time even these classes will have to provide the necessary accommodations that an AD/HD student needs.

D. Accommodations and Services:

Finding the right placement for a child with AD/HD is only part of the struggle.  Regardless of the placement agreed upon, these students are going to require accommodations and services specific to their disability.  Too often school districts take the attitude that by placing the child in an EH or LD class, they do not have any other obligations toward the child.  I have had them argue that the accommodations are built into the classes.  Such arguments run counter to the law’s requirement that the educational plan be “individualized.”  Obviously such programs may have built in accommodations, but it is entirely appropriate to examine the program from the perspective of the student’s unique and individual needs.

While it is not the purpose of this presentation to discuss all the possible accommodations a child with AD/HD might need, it would be worthwhile to mention a few of the most frequently required accommodations.  Depending on their attentional abilities, most of these children need their lessons, tests and homework broken down into small units (10,15,20 mins).  They generally need an activity break between each unit.  I usually insist that there be a parallel reduction of the work to be done.  It is simple logic that if a child does his work in smaller units, with breaks, he or she is not going to be able to finish the same amount of work as other students in the same time.  If the work is not reduced the child will be under the unrelenting pressure of always being out-of-step and behind the other students.  While teachers will sometimes argue that every child must do all 50 problems to have the benefit of the lesson, I do not find that argument persuasive.  In my experience AD/HD kids see 50 problems stretching out in front of them and they either shut down and do nothing or race carelessly through the problems.  It is better for these children to do 30 problems in units of 10, with breaks, while finishing with the other students.  They will learn far more doing fewer problems, than if we insist upon them completing the entire assignment.

Very often children with AD/HD will need organizational help, with worker planners, communication books, visual schedules, time cues, etc.  Here the issue that often arises is over the role the teachers or paraprofessionals should play in helping the children manage these accommodations.  Too often the IEP team attempts to say, “the child needs to learn to be responsible, so he should be responsible for the upkeep and maintenance of these accommodations.”  My reaction is always the same.  “Yes, the child must learn to be responsible, so we must teach him or her.”  Teaching these skills, at least initially, requires close supervision, instruction, encouragement and reward.  I require that provision for these services to be included in the IEP.

Other accommodations and services can include transition preparation, provision of copies of texts at home and at school, frequent activity breaks or sensory diet, regular teacher/parent communications, O.T. (often for handwriting) or assistive technology (laptop), proximity redirection and assistance (paraprofessional), and environmental arrangement (e.g. study carrel, secluded test-taking, etc.).  Very often the child’s IEP should include some components related to social skills, anger management, self-monitoring and other coping skills.  

Where the child has developed depression, oppositional defiant disorder or other conduct disorders, it is generally appropriate to develop a positive behavior support plan.  The whole concept of such a plan is to provide behavioral or academic goals and objectives for the child, which are within the student’s abilities and to provide positive support and rewards as the child achieves these goals.  An excellent example of this could be given in the area of attention.  If we have established that the child’s baseline for attention is approximately 8 minutes, the we will program a system of positive feedback, which will award and encourage the child when he or she has attended for that period of time.  Gradually the time can be lengthened.  

It is essential that all those working with the child respond positively to the challenge of teaching a child with AD/HD.  These are not “bad” kids and we are not just making “excuses” for them.  With appropriate understanding and sensitive accommodation these children can blossom and grow.  They can move past their disability and become productive, independent students.

V.  DISCIPLINE  


In taking about discipline and children with AD/HD, I feel obligated to express my opinion that with appropriate services and accommodations and sensitive teaching these children do not need to become discipline problems.  We must be so careful not to confuse this disability with the intentional misconduct.  It saddens me to hear teachers, educational professionals and even parents describe these children as lazy, unmotivated, careless, rebellious, defiant, or other such negative descriptions.   My experience as been that most of these children will respond positively to warm, understanding acceptance.  They will eagerly work to please if the demands are within their capabilities.  They can be taught to lengthen their attention, control their impulsiveness and structure their work, if they are guided with patience and professional techniques.


Unfortunately the opposite is equally true.  If these children are neglected; if they are viewed as problems or bad; if they are continually required to meet attentional and impulse control expectations which are beyond their capabilities, then they can become extremely serious behavior problems.  This is so true, that I consider a boy with severe AD/HD, who is approximately thirteen years old and entering middle school, to be one of the most urgent types of cases that I handle.  I recognize that we have about six months tops to get things turned around in such cases before we are at risk of losing the child entirely.  


For the purposes of this presentation, however, we must look at what can be done once a child has developed significant behavioral issues.  While this presentation will be focused on the legal rules, procedures and safeguards, our primary concern will be to understand how these rules and safeguards work to make an appropriate education accessible for the child with behavior problems.

A. Behavioral Services:

Very often writers dealing with the legal issues governing discipline begin with the rules relative to suspensions, expulsions and the restriction of educational environment.  My practice of law is more pro-active then that and so I prefer to begin looking at discipline from the perspective of how to avoid discipline measures.  It is true that after a child has been suspended from school for a total of ten (10) days the school must do a functional behavior assessment.   I advise parents and schools, however, to seek a functional behavior assessment as soon as they realize that behavior is becoming an issue in their child’s education.

The functional behavior assessment evaluates the child in an effort to determine the function of the child’s behavior.  Rather then focusing on “what” the child does,
 this assessment seeks to understand “why” the child does what he or she does.  The concept is that behavior almost always is serving some purpose or function for the child.  If we know what that is, we can then develop a positive behavior plan to help the child control, redirect or modify his or her behavior.

The Positive behavior plan flows naturally from the functional behavior assessment.  This plan will target specific problem behaviors and will set forth a clear continuum of responses or interventions for the behavior.  With this plan the educational professionals can all be on the same page, intervening in the same fashion.  The part of the plan that makes it “positive” and as a consequence provides the impetus for its success is that the plan is designed to support appropriate behavior, while removing reinforcement for the negative behavior.  Students who are seeking attention would be given great amounts of attention when the are performing appropriately, while attention would be withdrawn in response to negative behavior.  Students are redirected toward the task at hand or toward a more acceptable behavior, while no attention is drawn to the off-task behavior.  Positive behavior goals are established, which are within the child’s abilities and when the child is successful in attaining those goals he or she is reinforced with positive rewards.

It is amazing how far a pro-active behavior support effort can go toward preventing the need for more formal discipline measures.  When teachers and administrators have a clear plan with a continuum of interventions to use, they are less likely to reach for their arsenal of formal discipline measures such as detentions, in-school and out-of-school suspensions and expulsion.

B. Formal Discipline:

I often hear it said that schools may not discipline children with disabilities.  This is absolutely not true.  Without discussing the issue of whether many of the school’s formal discipline measures would actually be effective in helping the student, the fact is that schools may generally apply all the same discipline measures to disabled students as to regular students.  They may give detentions, work duties, and in-school (at least up to 10 days) and out-of-school suspensions.  

Having said that, I do not think that normal school discipline is very helpful in helping children with AD/HD succeed in school.  These children need a carefully thought out behavior support plan that takes into consideration their disability and their particular needs.  They need consistency and support of the positive behaviors that need to replace the unacceptable behaviors.  I do not directly challenge the right of schools to discipline disabled children generally, but once a positive behavior support plan is in place and made part of the IEP, I do insist that it be followed.  I believe that schools can be successfully challenged if they insist upon the supremacy of their school wide discipline over the individualized terms of the positive behavior support plan.

1. Suspensions:  

As stated above, schools may generally suspend children with disabilities for up to ten days before they are required to provide procedural safeguards to the children.  The idea of ten days relates to a series of cases, which have determined that at this point a suspension or a series of suspensions will amount to a change in placement, thus requiring procedural safeguards.  I have heard debates about whether a child can be suspended one day a month during ten months, without this rule coming into play.  Such debates are more academic than relevant.  If a child is routinely being disciplined with suspension, there is something wrong and the child’s IEP team needs to examine the situation.

Several things must happen when a child has been suspended for over ten days.  First the school must complete a functional behavior assessment on the child.  After that the school must hold what is generally called a “manifestation review.”
  This mandated review investigates whether the child’s behavior was a product or manifestation of the child’s disability.  If the committee finds that the behavior was a manifestation of the child’s disability, the school may not continue in the punishment of the child, but may take the necessary steps to help the child manage his behavior.  If the committee finds that the conduct was not related to the disability, however, the school may deal with the child as it would any other student.
  The review examines several specific issues. 

(a)  Manifestation:  The review committee must determine whether the child’s disability “impaired” either his or her understanding or control of his conduct.
  The amended statute’s use of the word “impair,” is considerably broader than the earlier statute’s language which required either a “causative” effect or a “significant” impairment.  This change would seem to imply that Congress is now requiring a less strict linkage between the conduct and the disability.  This can be very important for children with AD/HD, who may have impulse control or conduct disorder issues. 

(b) An appropriate IEP: The review committee must also review the child’s IEP to determine whether it was appropriate.
  Even where the child’s behavior may not have been a direct product of the child’s disability, it may have been a result of an inappropriate IEP.  This is, in my opinion, a double-edged sword for parents or advocates.  I have “won” many a manifestation review, proving that the conduct was a manifestation of the disability, only to have the school recommend that the IEP be changed restricting the child’s educational environment.  The advocate should be prepared therefore to challenge the review committee’s recommended change of placement, if the school has not had in place an appropriate behavior support plan, or other accommodations or services, which could have helped the child avoid the behavioral problem.

(c) Was the IEP effectively implemented:  In addition, the review committee is required to investigate whether the behavioral plan, supports, and interventions and special education services provided for in the IEP were effectively implemented.  This requirement underscores the importance for parents to incorporate a detailed positive behavior support plan into the child’s IEP before a major behavioral issue arises.  The plan if properly implemented may well prevent an incident that everyone will regret and if it is not effectively implemented the child may have a viable defense.  The school is 

equally well served in that a well considered and implemented behavior plan will most often help the student manage his behavior and avoid the offense.

2. Expulsion:

Very similar rules govern the expulsion of children with disabilities.  When a school feels that a disabled child’s behavior merits expulsion, they will in most cases suspend the child for the permitted 10 days.  Within the ten day period they will try to comply with the laws requirement that the child have a functional behavior assessment
 and a manifestation review.  If the review, using the same considerations as enumerated above, finds that the behavior is a manifestation of the disability, then the punishment or expulsion must end.  In such case, inevitably the school will attempt to make significant changes to the child’s IEP, in order to manage the offensive behavior better.  The only way a parent advocate or parent can prevent objectionable changes to the IEP, would be to show that the school had failed to do a valid functional behavior assessment or had failed to draft or implement an effective positive behavior support plan.  Technically proof of an inappropriate IEP or the failure to implement fully the services and accommodations of an IEP, could also serve as a defense against a change of placement.  My sense is, however, that there would be an additional burden to prove that inappropriateness of the IEP or the failure of services or accommodations was reasonably related to the offensive conduct.

In the event that the manifestation review finds that the offensive conduct is not related to the disability, then technically the school may continue with its punishment of the student.  The important limitation on that punishment, however, is that the school may not terminate any of the child’s services.  This would mean that a true expulsion from school, or for that matter, even a continuation of the suspension would not be permitted.   In my experience this usually means that the child will be placed in an alternative school setting for a period of time.  The important caveat here, is that the school must continue the child’s IEP in all its aspects, including inclusion, therapies, and provision of courses.  In effort to change the child’s IEP can be contested through due process, where the school would have to show the educational relevance and benefit of its changes.  Desire to punish or administrative convenience is not acceptable grounds.

3.  Weapons or Drugs:  The rules related to the discipline of children with disabilities differ somewhat where the conduct involves weapons or drugs.  In such cases the school may insist upon a change in placement to “an appropriate interim alternative educational setting for the same amount of time that a child without a disability would be subject to discipline, but for not more than 45 days.”  It is important to note, however, that the child’s IEP must continue to be implemented fully during this period.

�  The description of children with AD/HD, which follows, is of necessity a caricature.  These children are very much individuals and each will have different traits and personalities.  This description is intended to be general and to give a general sense of how children with this disability are perceived. 


�  The CHADD Information and Resource Guide to AD/HD (2000), The Disability Named AD/HD. 1.


�  JAMA, April 8, 1998 – Vol. 279, No 14, page 1105.


� One to one and one half standard deviations, depending upon age


�   Please understand.  The author believes that some students suffer from true emotional disabilities and that a properly constituted mental health educational program could be very valuable for these students.  I am greatly concerned, however, by the tendency to so quickly relegate children who have developed behavior problems to these emotional disability classes.


� 29 U.S.C.A. Section 794 (West 1998).


�  Children and Adults with Attention-Deficit/Hyperactivity Disorder


�  Children who do not qualify for services under the IDEA, may still receive accommodations under Section 504, which has a broader standard for qualification.


�  In the actual regulations it must be shown that the condition substantially affects a “major life activity.”  As applied to education, however, the relevant major life activity is almost always “learning.”  In T.J.W. v. Dotham City Bd of Ed.,  26 IDELR 999 (M.D. Ala. 1997), however, the court found that a child who was not impaired in his ability to learn, was eligible under Section 504, on the basis of his inability to control  his behavior.


�  34 C.F.R. section 104.37(c)(1)(1991).


�  Brittan (Cal.) Elementary School Dist., 16 EHLR 1226 (U.S. Dep’t of Educ., Off. for Civil Rights, 1990).  The behavioral protections provided by Section 504 and the I.D.E.A. are discussed below. 


�  In my local area, school districts routinely complain to the press that their hands are tied when attempting to discipline disabled children.  For example, a school board enquiry into a number of bomb threats, was side-tracked with a discussion of the rules which “prevent them from punishing disabled children.”  What was particularly disturbing was the fact that no information was given to indicate that the bomb threats were being made by disabled children.


�  20 U.S.C.A. sections 1400 to 1487 (West 1998)


�  I have obtained an IEP for young people who were in fact in gifted classes, but who suffered from acute AD/HD which substantially limited their performance (without accommodation and services).


�  Some Districts report a delay of 6 months to a year from the date of formal request, before the evaluation is completed.


�  The only rationale I can find for this is that Section 504 is a anti-discrimination statute, and thus was placed under the supervision of the school district’s EEO office.


�  Goldstein, Sam, Ph.D. (2000).  Strategies for Assessing ADHD in Comorbid Disorders, page 226. Thirteenth Annual International Conference on Attention-Deficit/Hyperactivity Disorder, CHADD, Landover, MD 20784.


� Anastopoulos, Arthur, Ph.D., Temple, E. Paige, and Klinger, Ericka E. (2001) The Key Components of a Comprehensive Assessment of Attention-Deficit/Hyperactivity Disorder, page 4, The CHADD information and Resource Guide to AD/HD.


�  Id.  Usually prior to seven years old, with a duration of at least six months


�  20 U.S.C.A. section 1412 (a)(5) (West 1998)


�  EH:  Emotionally Handicapped.  Note that because AD/HD often results in depression and/or conduct disorders, this is a natural recommendation on the part of school districts.


�  LD:  Learning Disabled, sometimes called SLD or Specific Learning Disabled


�  e.g. Where the student needs anger management help.


�  e.g. where a student needs organizational, study skills help.


�   As always it is dangerous to generalize.  My concern here is with placing AD/HD students in a class where minimum effort and success is required or expected.  On rare occasions I have seen such programs that push and inspire students to be motivated achievers.  Such programs would benefit any student.


�  Of course data is kept on the types, frequency and severity of behaviors


�  20 U.S.C. 1415(k)(4)(C)(ii)


�  An exception to this is that the district may not cease providing educational services to the child.


� 20 U.S.C. 1415(k)(4)(C)(ii)(II) and (III)


�  20 U.S.C. 1415(k)(4)(C)(ii)(I) 





�  It is important to note that it is virtually impossible for the school to conduct a valid functional behavior assessment while the child is out of school on suspension.  This means that schools must seriously consider performing the assessment when they first begin to suspect that the child has a behavioral problem and not wait until the matter as escalated into a crisis.





